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TO: The Registrar
Environment Court
CHRISTCHURCH
AND TO:
INTRODUCTION
1. The Royal Forest and Bird Protection Society of New Zealand
Incorporated (Forest & Bird) appeals against part of the decisions of
Dunedin City Council (Respondent) on the Proposed Second
Generation Dunedin City District Plan (District Plan).
2. Forest & Bird made a submission on the District Plan.
3. Forest & Bird is not a trade competitor for the purposes of s308D of
the Resource Management Act 1991 (RMA).
4, Forest & Bird received notice of the decision on 7 November 2018.
5. The decision was made by the Respondent.
6. The parts of the decision that Forest & Bird is appealing are:
a. Chapter A.1.4 Definitions
b. Chapter A2.2 Dunedin is Environmentally Sustainable and Resilient.
¢. Chapter C.10 Natural Environment.
d. Rule 16.3.4.27
e. Subdivision within Areas of Significant Biodiversity Value (ASBV) (all
zones)
7. The reasons for the appeal are that the District Plan:

a. Does not promote the sustainable management of natural and

physical resources under s5 RMA;


http://16.3.4.27/

b. Does not adequately recognise and provide for matters of national

importance under s6 RMA, in particular s6(a), s6(b) and s6(c);

c. Does not have adequate regard to the matters in s7 RMA, in

particular s7(b), s7(c), s7(d), and s7(f);

d. Does not adequately assist the respondent to fulfil its functions

under s31 RMA;

e. Does not give effect to the New Zealand Coastal Policy Statement

2010 (‘NZCPS’) or the Otago Regional Policy Statement (partly

operative) as required under s75 RMA; and

f. Does not provide for policies which are the most appropriate way

to achieve the PRPS’s objectives in terms of their efficiency and

effectiveness and therefore is not appropriate in terms of s32 RMA.

Without detracting from the generality of the above the following

reasons for appeal and relief sought are provided:

Provision

Reasons for appeal

Relief sought

Definition of
vegetation clearance

The definition restricts clearance to
destroying as opposed to adversely
modifying/degrading, and is restricted to
directly causing an extensive failure.
Where indigenous vegetation is concerned
(a sub-set of vegetation clearance) it is
important to ensure modifying/degrading
the indigenous component, and indirectly
causing loss are controlled.

Amend definition to include
degradation of indigenous
vegetation and remove
requirement for extensive failure
to be directly caused by an
activity. Ensure definition covers
loss of indigenous vegetation as
a result of irrigation.

Definition of no net

Iu

A definition of no “overall” reduction in

IH

Delete “overal

loss indigenous biodiversity values is uncertain
and will not maintain biodiversity
Policy 2.2.3.1 The District Plan is inadequate in only Amend to direct that qualifying

identifying Areas of Significant Biodiversity
Value (ASBV) that are on public land. This
does not implement the Otago RPS. Policy
2.2.3.1is to promote protection of
significant indigenous vegetation and/or
habitats of indigenous fauna in a schedule

areas are to be protected as
ASBV in the schedule.

Include a new method to set out
a process for this to occur.




as ASBV or QEIl covenant and/or other
legal covenant. This is insufficient to
ensure the protection of qualifying areas
as ASBV.

Policy 10.2.1.2 This policy allows adverse effects on Require that averse effects on
significant indigenous vegetation and areas meting the criteria in Policy
significant habitat of indigenous fauna 2.2.3.2 are avoided (not just
whenever avoidance is “not practicable” “where practicable”) unless they
which is inadequate to protect IBDAs, and | are consistent with maintenance
is uncertain. Sub-paragraphs a —c do not of the site’s biodiversity values.
provide for remediation or mitigation of
effects and the relationship between the
three sub-paragraphs is uncertain. Policy
does not give effect to the Otago RPS

Policy 10.2.1.3 Many of the activities listed in Policy Require that the listed activities
10.2.1.3 are inconsistent with protection are avoided unless they are
of the ASBV’s values. No net loss is not consistent with maintenance of
sufficient to protect ASBVs. Policy does the ASBV’s biodiversity values.
not give effect to the Otago RPS

Policy 10.2.1.4 Many of the activities listed in Policy Require that the listed activities
10.2.1.4 are inconsistent with protection are avoided unless they are
of the ASBV’s values. No net loss is not consistent with maintenance of
sufficient to protect ASBVs the ASBV’s biodiversity values.

Policy 10.2.1.5 The policy is supported in part but thereis | Amend policy (or add a new
no policy of encouraging retention of policy) encouraging retention of
indigenous vegetation. Retention of indigenous vegetation:
vegetation is consistent with Objective Encourage the retention of
10.2.1 and s 31 RMA. indigenous vegetation and

habitats and conservation
activity in all zones to increase
resilience, buffering and
connectivity

Policy 10.2.1.6 Minor adverse effects on biodiversity Amend policy to add: and the
values can cause cumulative loss that biodiversity values are
means biodiversity is not maintained. maintained or enhanced.

Policy 10.2.1.7 The significant values of wetlands and Amend to require that

significant indigenous
vegetation/significant habitat of
indigenous fauna must be protected,
which is not achieved by a “no net loss”
outcome. Policy does not give effect to
Otago RPS

indigenous vegetation clearance
within a wetland or of the other
vegetation/habitat types listed is
avoided.

Policy 10.2.1.11

It is unclear whether this policy is
providing for subdivision of ASBVs — this
should be discouraged as fragmentation
and fencing degrade ASBVs. Policy cross-

Amend to discourage subdivision
of ASBVs and to include
reference to Policy 10.2.1.1.




references should include Policy 10.2.1.1.

Objective 10.2.2

Objective is not consistent with NZCPS or s
6.

Amend to refer to protection of
biodiversity values and
preservation of natural

character.
Policy 10.2.2.2 Requirement to maintain or enhance is Amend to refer to protection of
not consistent with NSCPS or s 6 biodiversity values and
preservation of natural
character.
Policy 10.2.2.4 “Maintenance or enhancement” is not Amend to be consistent with
consistent with NZCPS requirement to NZCPS
protect indigenous biodiversity in the
coastal environment and avoid adverse
effects/avoid significant adverse effects on
specified biodiversity values
Policy 10.2.2.6 “Maintenance or enhancement” is not Amend to be consistent with
consistent with NZCPS requirement to NZCPS
protect indigenous biodiversity in the
coastal environment and avoid adverse
effects/avoid significant adverse effects on
specified biodiversity values.
Policy 10.2.2.8 This policy does not give effect to NZCPS Amend to be consistent with
Policies 11 and 13. NZCPS.
Policy 10.2.3.4 This policy does not give effect to Policy Amend to be consistent with
13 NZCPS NZCPS.
Policy 10.2.3.7 The policy does not give effect to Policy 13 | Amend to be consistent with
NZCPS. Some of the cross references to NZCPS.
other policies are not appropriate.
Rule 10.3.2.1 The following activities should not be Delete item iv.

considered vegetation clearance-small
scale:
iv. clearance for the construction of tracks
(associated with permitted land use or
city-wide activities only) up to:

1. 2min width in ASBVs, ONFs,

ONCCs, HNCCs and NCCs;

2. 3min width outside these areas;
xiii. clearance of indigenous vegetation
from areas that, within the last 10 years,
have been cultivated or clear of such
vegetation (outside ASBVs, ONFs, ONCCs,
HNCCs and NCCs only), provided that the
clearance is associated with a permitted

land use or city-wide activity.

Some rules relating to plantation forestry

Delete cultivation from item xiii
as some forms of cultivation may
not have resulted in clearance of
vegetation.

Amend for consistency with




are not consistent with the NESPF.

NESPF

Rule 10.3.2.2 10.3.2.2(a) setback reference to “clearly 20m setback should apply to any
defined bed” is uncertain. 5 m setback is water body.
insufficient for waterbodies less than 3 m
wide.

Waterbody is defined to include wetland, Clarify in the rule or waterbody
but different setbacks are provided for definition that the larger wetland
wetlands and other waterbodies. setback applies to wetlands, and
that the setback is assessed from
the wetland edge, not from the
bank of the water body at the
point of its annual fullest flow or
annual highest level without
overtopping its bank.
Reduce width of tracks to
The exemptions in d should not apply Amend d so that vegetation
within wetlands. clearance within a wetland is a
non-complying activity.
Forestry-related provisions are not Amend forestry-related
consistent with the NESPF provisions to be consistent with
NESPF.

Rule 10.3.2.3 Activities that contravene the standard Amend c to specify that activities
should be non-complying because of their | that contravene the standard are
adverse impacts on threatened species non complying.

Rule 10.3.3 Irrigation pipes “of any size” are not Delete item p, consequentially

appropriate within setbacks as a
permitted activity.

amend q

Assessment of
controlled activities
10.4

The provision lists only some relevant
objectives and policies and repeats the
text of some objectives and policies.

The matters of control should include the
location of buildings and assessments
should include assessments on indigenous
biodiversity. Location can impact on
natural character. The lighting of buildings
along the coast can impact on sea birds
when located in the vicinity of existing
breeding colonies or new seabird

Ensure objectives and policies
are comprehensively listed or
delete reference to objectives
and policies. Do not repeat text
of objectives and policies.

Amend to include location of
buildings and assessment of
effect on indigenous biodiversity
including seabirds.




breeding restoration sites.

Assessment of
restricted
discretionary
activities
(performance
standard
contraventions) 10.5

The provision lists only some relevant
objectives and policies and repeats the
text of some objectives and policies.

Ensure objectives and policies
are comprehensively listed or
delete reference to objectives
and policies. Do not repeat text
of objectives and policies.

Assessment of
restricted
discretionary
activities 10.6

The provision lists only some relevant
objectives and policies and repeats the
text of some objectives and policies.

Assessment criteria are not consistent
with the NZCPS by referring to policy
allowing for compensation for all
restricted discretionary activities, where
compensation is not consistent with a
requirement to avoid adverse effects on
outstanding natural character and
outstanding natural landscapes in the
coastal environment or areas meeting
Policy 11 NZCPS.

Ensure objectives and policies
are comprehensively listed or
delete reference to objectives
and policies. Do not repeat text
of objectives and policies.

Delete references to
compensation in relation to
activities affecting Policy 11, 13,
15 NZCPS areas.

Make any consequential
amendments to matters of
discretion required as a result of
other relief sought in this Notice
of Appeal

Assessment of
discretionary
activities 10.7

It is not appropriate to specify that some
objectives and policies are “priority
considerations”. The provision lists only
some relevant objectives and policies and
repeats the text of some objectives and
policies.

Assessment criteria are not consistent
with the NZCPS by referring to policy
allowing for compensation for all
restricted discretionary activities, where
compensation is not consistent with a
requirement to avoid adverse effects on
outstanding natural character and
outstanding natural landscapes in the
coastal environment or areas meeting
Policy 11 NZCPS.

The status of the guidance regarding no

Delete reference to “priority”
objectives and policies. Ensure
objectives and policies are
comprehensively listed or delete
reference to objectives and
policies. Do not repeat text of
objectives and policies.

Delete references to
compensation in relation to
activities affecting Policy 11, 13,
15 NZCPS areas

Make any consequential
amendments to matters of
discretion required as a result of
other relief sought in this Notice
of Appeal

Provide a new definition of “no




practicable alternative locations is unclear

practicable alternative locations”
if policies referring to this are
retained.

Assessment of non-
complying activities
10.8

It is not appropriate to specify that some
objectives and policies are “priority
considerations”. The provision lists only
some relevant objectives and policies and
repeats the text of some objectives and
policies.

Assessment criteria are not consistent
with the NZCPS by referring to policy
allowing for compensation for all
restricted discretionary activities, where
compensation is not consistent with a
requirement to avoid adverse effects on
outstanding natural character and
outstanding natural landscapes in the
coastal environment or areas meeting
Policy 11 NZCPS.

Delete reference to “priority”
objectives and policies. Ensure
objectives and policies are
comprehensively listed or delete
reference to objectives and
policies. Do not repeat text of
objectives and policies.

Delete references to
compensation in relation to
activities affecting Policy 11, 13,
15 NZCPS areas

Make any consequential
amendments to matters of
discretion required as a result of
other relief sought in this Notice
of Appeal

Special Information
Requirements 10.9

10.9.2 Vegetation Clearance

This information should be required
whenever large scale indigenous
vegetation clearance-large scale is to be
undertaken. The information should be
provided by an ecologist. The information
does not appear necessary when non-
indigenous vegetation is to be cleared.

b. should refer to species present or
known to use a site

No information is required for the consent
authority to determine whether avoidance
of adverse effects is practicable (as
referred to in Policy 10.2.1.2 and others).

Amend to require this
information for all vegetation
clearance — large scale, and to be
provided by an ecologist:
Couneitmay-regquestaA report by
an ecologist ersimiarly-gualtified

persen—is required.... for
applications where resource

consent is required for
indigenous vegetation clearance

—large scale.

Amend b to:
b. a description of the indigenous
wildlife present ard or known to
use the site

If policies are to be retained that
use the phrase “or, if avoidance
is not practicable”, include
special information requirements
to enable the consent authority



https://2gp.dunedin.govt.nz/plan/pages/plan/book.aspx?exhibit=DCCDecision

to determine whether avoidance
is practicable.

Rule 16.3.4.27 Shelterbelts and small woodlots are not Change activity status from RD to
appropriate in ASBV as they require NC.
vegetation clearance, fragment the
habitat and modify the ecosystem

All zones - The rules do not address subdivision of Include rules in all zones

subdivision rules

ASBVs (other than subdivision for the
purpose of an ASBV).

Subdivision of ASBVs is usually
inappropriate as it fragments the habitat
and results in additional fencing and
intensified land use that is likely to
adversely affect the ASBV. Policy
10.2.1.11 provides guidance about when
subdivision that affects ASBVs is
appropriate

specifying that subdivision within
ASBVs is a non-complying
activity.

a. The relief or alternative relief set out in this notice of appeal.

b. Such consequential or further relief as may be necessary to fully

address the reasons for appeal and give effect to the relief sought;

9. Forest & Bird seeks:
c. Costs.

APPENDICES

10.

The following documents are attached to this notice:

a. Forest & Bird submission;

b. A copy of the parts of the decision appealed; and

c. List of parties to be served.




Dated 19 December 2018
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Sally Gepp
Solicitor
Royal Forest and Bird Protection Society NZ Inc.

Address for Service Sally Gepp
Forest and Bird
P O Box 266
Nelson 7040

Telephone 021 558 241
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Advice to recipients of copy of notice of appeal

How to become party to proceedings

You may be a party to the appeal if you made a submission or a further submission on
the matter of this appeal.

To become a party to the appeal, you must,—

e within 15 working days after the period for lodging a notice of appeal ends,
lodge a notice of your wish to be a party to the proceedings (in form 33) with
the Environment Court and serve copies of your notice on the relevant local
authority and the appellant; and

e within 20 working days after the period for lodging a notice of appeal ends,
serve copies of your notice on all other parties.

Your right to be a party to the proceedings in the court may be limited by the trade
competition provisions in section 274(1) and Part 11A of the Resource Management
Act 1991.

You may apply to the Environment Court under section 281 of the Resource
Management Act 1991 for a waiver of the above timing or service requirements (see
form 38).

*How to obtain copies of documents relating to appeal
The copy of this notice served on you does not attach a copy of the appellant's

submission or the part of the decision appealed. These documents may be obtained,
on request, from the appellant.

Advice

If you have any questions about this notice, contact the Environment Court in
Christchurch.
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Submitter

Sally Dicey

Christopher Dean Valentine
Sally Stewart

Dale Benson

Kumari Fernando

Karen Valentine

Clutha District Council

Barry James Williams
Lancaster Trust

Strath Taieri Community Board
G & ) Sommers Edgar

John Scott

Ben Graham

Mathew O'Connell

Geoff Scurr Contracting Limited

Alan Brown, Carrowmore Properties Limited, Robyn and Steph:

Federated Farmers of New Zealand
Clifton Trust

Stephen Waldron

Robert Andrew Van Turnhout
Silverpeaks Station Limited
Rose Laing

David Holdsworth

Nigel Harwood

Danny Baillie

Peter Raffills

Shane Carter

Barbara and Donald McCabe
Murray Soal

Graeme & Marie Bennett
Margaret and Jeffery Kilpatrick
Graham and Nothburga Prime
Bruce Mclennan

Christopher Kilpatrick

Bevan Palmer

Rachel Ozanne

Geraldine Tait

Blueskin Resilient Communities Trust
Bruce Bohm

Craig Horne

John Buchan

Blue Grass Limited

Saddle Views Estate Limited
Kimberly John Taylor

Chris Kelliher

Mainland Property 2004 Limited
Liz McLennan

Clutha District Council

Amy Popplewell

Brian W Wilson

Blackhead Quarries Ltd

G & J Sommers Edgar

Candida Savage

Glynny Kiesel

Howard Saunders

Tussock Top Farm Ltd

Irene Mosley

Scroggs Hill Farm Limited
Philip and Shakuntala Cunningham
David Middleton

Gavin and Karen Middleton
Antonie Vandervis

Stephen Gregory Johnston
Geraldine Tait

Simon Ryan

Save The Otago Peninsula (STOP) Inc Soc

Federated Farmers of New Zealand

Harboursides and Peninsula Preservation Coalition

Radio New Zealand Limited
Howard Saunders
Timothy George Morris

Timothy Morris (on behalf of RG and SM Morris Family Trust)

Waste Management (NZ) Limited
Dunedin Rural Development Inc.
Department of Conservation
Hummock Run Ltd

Yellow-eyed Penguin Trust

Ben Graham

Oceana Gold (New Zealand) Ltd
University of Otago

East Otago Taiapure Management Committee

Rebecca Jane Wilde
Otago Regional Council

Email Address
sallydicey@ahika.co.nz
c.d.v@hotmail.com
sallystewart2@hotmail.com
dale.c.benson@gmail.com
PO Box 2589 South Dunedin Dunedin 9044 New Zealand
kv.nz@hotmail.com
david.campbell@cluthadc.govt.nz
barryw@sfml.co.nz
allan@cubittconsulting.co.nz
barryw@sfml.co.nz
allan@cubittconsulting.co.nz
bridget.irving@gallawaycookallan.co.nz
bridget.irving@gallawaycookallan.co.nz; campbell.hodgson@gallawaycookallan.co.nz
bridget.irving@gallawaycookallan.co.nz; campbell.hodgson@gallawaycookallan.co.nz
campbell.hodgson@gallawaycookallan.co.nz
moomin.mama.nz@gmail.com
cryder@fedfarm.org.nz; kreilly@fedfarm.org.nz
campbell.hodgson@gallawaycookallan.co.nz
Stevo.nyla@hotmail.com
506 Steep Hill Road RD 1 Waikouaiti 9471 New Zealand
Chris@Wanakalaw.co.nz
roselaing@xtra.co.nz

35 Greenacres Street Macandrew Bay Dunedin 9014 New Zealand

nigel@nigelharwood.co.nz
danny.baillie@otago.ac.nz
peterraffills@xtra.co.nz
cnwscl@gmail.com
barbmmc@gmail.com
hillcrestfarm@xtra.co.nz
graemeandmarie@gmail.com
kilpatricks@actrix.gen.nz
grnmpri@unifone.net.nz
mr.bruce.mclennan@gmail.com

140 Upper Junction Road Sawyers Bay Port Chalmers 9085 New Zealand

crhorne@xtra.co.nz
rachel.ozanne@orc.govt.nz
gstait@clear.net.nz
bridget.irving@gallawaycookallan.co.nz
462 Waitati Valley Road RD 2 Waitati 9085 New Zealand
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
mclennan@intechsoftware.co.nz
david.campbell@cluthadc.govt.nz
ajpopplewell@gmail.com
18 Muri Street RD 2 Port Chalmers 9082
allan@cubittconsulting.co.nz
allan@cubittconsulting.co.nz
candidas@hotmail.com
PO Box 6458 Dunedin North Dunedin 9059 New Zealand
howard.saunders@vodafone.co.nz
allan@cubittconsulting.co.nz
sjm93@xtra.co.nz
252 Scroggs Hill Road Brighton Dunedin 9031 New Zealand
philcunningham@xtra.co.nz
emma@sweepconsultancy.co.nz
gkmiddleton@xtra.co.nz
47 Garfield Avenue Dunedin 9010 New Zealand
stephen.johnston@me.com
gstait@clear.net.nz
kirimoko@farmside.co.nz
stopincsoc@gmail.com
cryder@fedfarm.org.nz; kreilly@fedfarm.org.nz
craigwerner.ww@gmail.com
gary.fowles@radionz.co.nz
howard.saunders@vodafone.co.nz
tmorris@tonkintaylor.co.nz
tmorris@tonkintaylor.co.nz
abrabant@tonkintaylor.co.nz
murray@landandforestconsultants.co.nz
nyozin@doc.govt.nz
margaret.dempster@gmail.com
Enquiries@yeptrust.org.nz
bridget.irving@gallawaycookallan.co.nz; campbell.hodgson@gallawaycookallan.co.nz
jackie.stjohn@oceanagold.com
paulandbronwyn@gmail.com

C/0 Kati Huirapa Runaka 121 Grimness Street Waikouaiti 9471 New Zealand

rebecca_morris2077 @icloud.com
warren.hanley@orc.govt.nz
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