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May it Please the Court 

1 This joint memorandum of counsel is filed on behalf of Otago Regional 

Council (ORC) and Dunedin City Council (Council or DCC) in relation to 

an application made under section 293 of the RMA.  

2 The section 293 application is made regarding the appeal by ORC in 

regards to the Hazard 1 (Flood) Overlay Zone at North Taieri (Gordon 

Road) Spillway (DCC Reference number 94) in the proposed Second 

Generation Dunedin City District Plan (2GP).  

3 ORC sought in its appeal to remove the North Taieri (Gordon Road) 

Spillway from the Hazard 1 (Flood) Overlay Zone and include it in the 

Hazard 1A (Flood) Overlay Zone, so that natural hazard sensitive activities 

would be prohibited in this area, rather than non-complying. There are no 

section 274 parties to this appeal.  

The issue 

4 The issue that the parties are concerned with here is that of fairness in 

relation to the registered owners and occupiers in the North Taieri (Gordon 

Road) Spillway not represented in these proceedings.  

5 The Hazard 1A (Flood) Overlay Zone was not included in the notified 

version to the 2GP, rather it was created by the Natural Hazards Hearing 

Panel (Hearing Panel) in response to the submission of the ORC. Council 

considers that because the Hazard 1A (Flood) Overlay Zone was not in the 

notified 2GP, the registered owners in the North Taieri (Gordon Road) 

Spillway area, may not have been aware of the prohibited activity status 

relief sought in ORC's submission.  

6 The parties mediated this appeal on Wednesday 7 September 2022 and 

agreed in principle to resolve DCC Reference number 94 by consulting with 

the registered landowners and occupiers of the North Taieri (Gordon Road) 

Spillway area, and including all or some of the area in the Hazard 1A (Flood) 

Overlay Zone. This was subject to the parties filing a joint application to the 

Court respectfully requesting that the Court make directions, including 

consultation with the registered landowners and occupiers within the appeal 

area (i.e. the North Taieri (Gordon Road) Spillway), pursuant to section 293 

of the RMA.  

7 On this basis, the parties respectfully request that the Court directs that 

Council is to consult with the registered owners and occupiers on the 
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proposed prohibited activity status for sensitive activities in the North Taieri 

(Gordon Road) Spillway.  

8 The registered owners and occupiers within the appeal area that the parties 

consider should be consulted on are identified in Annexure B to the affidavit 

of Paul Freeland on behalf of Council.  

The North Taieri (Gordon Road) Spillway 

9 The North Taieri (Gordon Road) Spillway is described in detail in the 

affidavits filed in support of this application.  

10 The Spillway is a designed and engineered feature on the true right bank 

of the Silver Stream immediately downstream of the Gordon Road Bridge 

at Mosgiel.   

11 It creates a preferential overflow point to try to avoid flooding from the river 

of part of Mosgiel on the true left bank.  The area includes the overland flow 

path and ponding area for floodwaters.   

Background 

12 The full planning background to the appeal is set out in the affidavit of Paul 

Freeland, Principal Policy Advisor City Development, on behalf of Dunedin 

City Council. Counsel for ORC records that ORC does not agree with the 

planning assessment at paragraph 36 of the affidavit of Mr Freeland. ORC 

considers that the whole of the North Taieri (Gordon Road) Spillway area 

should have a prohibited activity status for natural hazard sensitive areas. 

The ORC original submission and notice of appeal are attached at 

Annexure A to this joint memorandum for ease of reference for the Court. 

13 The notified version of the 2GP proposed that natural hazards sensitive 

activities in the Hazard 1 Overlay Zone are non-complying activities. 

14 The term 'natural hazards sensitive activities' is defined in the 2GP and 

includes residential activities (such as the use of land and buildings for 

residential activity) and visitor accommodation. For the purposes of the 

natural hazard provisions, the 2GP also defines a 'natural hazards sensitive 

activity' as a land use activity "where people are regularly present and often 

in a vulnerable state because they sleep there, require medical treatment, 

or require extra assistance to evacuate; and/or which may create a 

significant public health issue if damaged as a result of a natural hazard 

event".  

15 ORC in its submission sought that Rule 16.3.6 be amended so that 

sensitive activities were prohibited instead of non-complying, in the Hazard 



 

1904165 | 7592156v1  page 4 

1 (Flood) Overlay Zone at several areas including the North Taieri (Gordon 

Road) Spillway (i.e. Area 14B referred to in section 5.2.3 to the original 

submission)1: 

5.3.6  In respect to the areas identified in section 5.3.2 
of this submission, ORC requests that: 

a)  Sensitive activities classified Hazard 1 overlay be 
made prohibited activities in the proposed district 
plan; and 

  … 

16 ORC considered in its submission that the "Characteristics of flood hazard 

(depth, velocity) mean that additional sensitive development is not 

appropriate".   

17 Only one further submission was received to ORC's original submission, 

being by BP Oil NZ Limited, Mobil Oil NZ Limited and Z Energy Limited 

(FS2487.37). This further submission opposed ORC's submission on the 

basis that the prohibited activity status would preclude the establishment or 

expansion of a sensitive activity in exceptional circumstances.  

18 As part of the hearing process, the Hearing Panel directed the planning 

experts representing the ORC and Council to undertake expert witness 

conferencing with respect to the relief sought by ORC. In regards to the 

North Taieri (Gordon Road) Spillway the experts did not agree on the 

activity status. The following comments are provided by the planning 

experts in their Expert Witness Conferencing Statement dated 19 October 

2017: 

3.8 North Taieri floodway at Gordon Road spillway (Area 
14B) 

DCC comments: 

3.8.1  While a prohibited activity status for sensitive 
activities may be appropriate for a sub-set of this 
area, for natural justice reasons we consider that 
imposing prohibited activity status now is unjust. 
Due to the number of residents in this area, we 
consider a future plan change would be the most 
appropriate method for considering prohibited 
activity status. 

3.8.2  Further, during the July 2017 flood event this area 
was subject to inundation. The ORC are currently 
in the process of collating and analysing data on 

                                                      

1 Page 20 
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the characteristics of the flooding in this area 
which would assist in determining a potential sub-
set of this area where prohibited activity status 
might be appropriate. We consider that at this 
point in time, the critical conveyance area is not 
defined as accurately as necessary in order to 
apply prohibited activity status. 

ORC comments: 

3.8.3  The Gordon Road spillway has a critical function 
in directing floodwaters through this area and 
over to the East Taieri Upper Pond area. It is 
difficult to determine a sub-set of conveyance as 
this can vary with the scale of a flooding event. 
Therefore ORC’s position is that this function 
supports sensitive activities within this area as 
mapped being prohibited rather than non-
complying. 
 

19 At the expert conferencing it was identified by Council staff that although a 

prohibited activity status for sensitive activities may be appropriate for a 

sub-set of the North Taieri (Gordon Road) Spillway area, for natural justice 

reasons Council considered that imposing prohibited activity status would 

be unjust in light of the number of residents in this area. On this basis, 

Council staff considered that a future plan change would be the most 

appropriate method for considering prohibited activity status. 

20 The Hearing Panel accepted ORC's submission in part and included an 

amendment which created the new Hazard 1A (Flood) Overlay Zone, 

however in Decision 3.6.5.1 the Hearing Panel declined to include the North 

Taieri (Gordon Road) Spillway in this zone, and therefore remained in the 

Hazard 1 (Flood) Overlay Zone (i.e. a non-complying activity).  

21 The ORC's notice of appeal sought that: 

34.1  Natural hazard sensitive activities are prohibited 
activities in area 14B, North Taieri ([Gordon] 
Road) floodway.  

34.2  The rules and planning maps are amended to 
give effect to this relief.  

34.3  Such other, further and consequential changes to 
2GP as are necessary to give effect to this appeal 
point.  

22 The nature and operation of the Gordon Road Spillway and associated 

Floodway are described in the affidavits of Dr Jean-Luc Payan, Michelle 

Mifflin, and Gary Bayne on behalf of ORC. The extent, depths and velocities 

of flood waters in the Spillway area are set out in the affidavits of Dr Payan 

and Dr Shrestha. Mr Bassett has peer reviewed the modelling work 
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undertaken by Dr Shrestha. Dr Payan used the modelling work of Dr 

Shrestha to evaluate the risks to people and property arising from the flood 

waters passing over and ponding on the Floodway. Dr Payan concludes at 

paragraph 34 to his affidavit that: 

The flood hazard characteristics within the floodway mean 
that, in most of the floodway, the flood hazard categories 
range from unsafe for small vehicles to unsafe for vehicles 
and people/All buildings vulnerable to structural 
damage/some less robust buildings subject to failure.  

23 Council's position is that, in light of the information in the affidavits of Dr 

Payan and Ms Mifflin on behalf of ORC, it would support consultation with 

the registered owners and occupiers of the North Taieri (Gordon Road) 

Spillway area to identify whether all or some of the Taieri (Gordon Road) 

Spillway area be included in the Hazard 1A (Flood) Overlay Zone. The 

prohibited activity status for 'natural hazards sensitive activities' in the 

Hazard 1A (Flood) Overlay Zone under Rule 16.3.6 would mean that the 

registered owners in the appeal area are unable to obtain resource consent 

for several activities, including residential activities.  

Section 293 of the RMA 

24 Section 293 of the RMA empowers the Court to direct changes to a 

proposed plan or plan that are not otherwise within the Court's jurisdiction 

due to the scope of the appeal before it2. The primary purpose of section 

293 is to "provide the Court with a mechanism for expanding the nature and 

extent of the relief sought beyond the scope of the reference where 

appropriate"3. This power is not unlimited and must be used cautiously and 

sparingly. The section 293 process should not be seen as an alternative 

mechanism to avoid using a Schedule 1 process4. 

25 Section 293 of the RMA is as follows: 

293 Environment Court may order change to 
proposed policy statements and plans 

(1)  After hearing an appeal against, or an inquiry 
into, the provisions of any proposed policy 
statement or plan that is before the Environment 
Court, the court may direct the local authority to— 

                                                      

2 Federated Farmers of New Zealand Incorporated v Mackenzie District Council [2014] NZHC 2616 at [120] 

3 Hamilton City Council v New Zealand Historic Places Trust Pouhere Taonga [2005] NZRMA 145 (HC) at [25] 

4 CEP Services Matauwhi Ltd v Northland Regional Council [2020] NZEnvC 202 at [14] 
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(a)  prepare changes to the proposed policy 
statement or plan to address any 
matters identified by the court: 

(b)  consult the parties and other persons 
that the court directs about the changes: 

(c)  submit the changes to the court for 
confirmation. 

(2)  The court— 

(a)  must state its reasons for giving a 
direction under subsection (1); and 

(b)  may give directions under subsection (1) 
relating to a matter that it directs to be 
addressed. 

… 

Scope  

26 It is submitted that there is no issue of scope with the proposed amendment 

to remove the North Taieri (Gordon Road) Spillway from the Hazard 1 

(Flood) Overlay Zone and include it in the Hazard 1A (Flood) Overlay Zone, 

so that natural hazard sensitive activities would be prohibited, rather than 

non-complying, in this area.  

27 For completeness, the statutory basis for scope is clause 14 of Schedule 1 

to the RMA. This clause provides for the right to appeal to the Environment 

Court in respect of a provision included in a proposed plan. Clause 14(2)(a) 

of Schedule 1 to the RMA provides that the Environment Court has 

jurisdiction to consider the relief sought in the appeal if it has reasonably 

and fairly referred to the relevant provision, or the mater, in the original 

submission. This question needs to be approached in a "realistic workable 

fashion, rather than from the perspective of legal nicety"5. The parties 

consider that there is no issue of scope for the following reasons: 

(a) Rule 16.3.6 of the notified 2GP applied a non-complying status for 

sensitive activities in the Hazard 1 Overlay Zone and this included the 

North Taieri (Gordon Road) Spillway); 

(b) ORC's submission on the 2GP sought that Rule 16.3.6 be amended 

so that sensitive activities are prohibited instead of non-complying in 

the Hazard 1 (Flood) Overlay Zone at several locations, including the 

                                                      

5 Countdown Properties (Northland) Ltd v Dunedin City Council [1994] NZRMA 145 and Royal Forest and Bird 

Protection Society Incorporated v Southland District Council [1997] NZRMA 408 (HC) 
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North Taieri Spillway (it is noted that this is referred to as the North 

Taieri Floodway on page 19 of ORC's submission)6.  

(c) The Hearing Panel accepted ORC’s submission in part and included 

an amendment which created the new Hazard 1A (Flood) overlay 

zone, where new natural hazards sensitive activities are prohibited. 

However, the Gordon Road Spillway remained in the Hazard 1 

(Flood) Overlay Zone.    

Consultation and natural justice  

28 As previously outlined, the issue that the parties are concerned with here is 

that of natural justice or fairness in relation to the residents in the North 

Taieri (Gordon Road) Spillway not represented in these proceedings. 

29 The principles of natural justice in the context of section 293 of the RMA 

are discussed by the Environment Court in Taranaki Energy Watch 

Incorporated v South Taranaki District Council [2020] NZEnvC 96 as 

follows: 

[34]  It follows that our approach is necessarily one 
that is multi-layered, with any consequential 
changes being premised on the “reasonably and 
fairly” orthodoxy and adequately responding to 
the natural justice. 

[35]  As we are concerned principally with issues of 
natural justice fairness, including in relation to 
rural residents and petroleum operators not 
represented in these proceedings, the 
observation made in the Environment Court 
decision of Arthurs Point Outstanding Natural 
Landscape Society Inc v Queenstown Lakes 
District Council is apposite: [38] 

“It is also worth noting that reasonableness and 
fairness may work against each other in this 
context. There is a tension between a reasonable 
interpretation of a submission - which tends to 
widen the express words - and fairness, which 
tends to read them closely so that members of 
the public are not surprised.” 

30 It is submitted that section 293 is available to the Court to direct Council to 

consult with the landowners and occupiers in the appeal area in this 

instance. The Environment Court in Lindis Catchment Group Incorporated 

v Otago Regional Council was concerned with Plan Change 5A to the 

Otago Regional Water Plan (ORP:W). The plan change concerned 

                                                      

6 Otago Regional Council original submission, 24 November 2015, page 19 
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allocation limits and minimum flows for the Lindis River catchment. The 

Court issued directions at an early stage in the proceedings requiring 

consultation with the parties and all persons who hold rights to take water 

from four existing races on a proposal to introduce to the plan change at 

the appeal stage a policy and rule making the taking of water by the four 

races from the Lindis River a prohibited activity7. This Order is attached at 

Annexure B to this joint memorandum of counsel for ease of reference for 

the Court. In the Court's Second Decision [2019] NZEnvC 174 reserved the 

issue regarding whether there should be restrictions on the portability of 

water permits in the Lindis River catchment. The Court then directed in its 

Minute dated 1 November 2019 that ORC consult with farmers along the 

Lindis River, the Lindis Catchment Group, Otago Fish and Game Council, 

and the local Tarras community under section 293 of the RMA as follows8: 

[2]  We now direct the Otago Regional Council under 
section 293 of the Resource Management Act 
1991 to consult with the farmers along the Lindis 
River in general and the Lindis Catchment Group 
in particular as well as the Fish and Game 
Council and the local Tarras community as to 
whether the primary allocations in Schedule 2A 
ORP:W should be allocated further to three 
reaches of the river and the tributaries to be 
defined and managed as follows: 

   (a)  132 l/s above Lindis Peak FR; 

   (b)  265 l/s from the tributaries; 

(c)  1104 l/s from the remainder of the mainstem (ie between 

Lindis Peak FR and Ardgour FR and the Lindis Ribbon 

Aquifer; and 

(d)  138 l/s from groundwater takes below the Ardgour FR. 

31 In the Third Decision of the Environment Court, Lindis Catchment Group 

Incorporated v Otago Regional Council [2020] NZEnvC 85, the Court 

confirmed that ORC circulated the proposal and obtained feedback and that 

ORC had established that the proposed changes to Schedule 2A of the 

ORP:W would better achieve the objectives and policies of the plan, and 

                                                      

7 Order of the Environment Court ENV-2016-CHC-155 Lindis Catchment Group v Otago Regional Council, dated 

9 November 2018 and see Lindis Catchment Group Incorporated v Otago Regional Council [2019] NZEnvC 

166 

8 Minute of the Environment Court (RE PC5A), dated 1 November 2019; this Minute is also summarised at para 

[2] to Lindis Catchment Group Incorporated v Otago Regional Council [2020] NZEnvC 85 
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the Court made orders accordingly9. After the Court's procedural directions 

were carried out and having considered the feedback received, the Court 

included in the plan change a policy and rule making the use of the four 

races to take water from the Lindis River a prohibited activity and added 

provisions that limited the transferability of water permits within the 

catchment. 

Exercise of discretion under section 293 RMA  

32 Section 293(1) of the RMA begins with the words 'after hearing an 

appeal...'. There is limited case law on how this phrase should be 

interpreted. Most obviously it can be assumed to include circumstances 

where a substantive appeal and hearing on the matter the subject of the 

section 293 application has concluded. However, there are authorities that 

provide for the use of section 293 in other limited circumstances which are 

deemed to come within the meaning of 'after hearing an appeal…' in the 

context of section 293, for example: 

(a) When a hearing on the papers has occurred, so long as the Court 

was provided with sufficient information to enable it to consider the 

amendments sought by the parties via the section 293 application10; 

or   

(b) Where the parties have reached agreement between themselves and 

apply to the Court via consent memoranda11.  

33 The key requirement for this component of section 293 to be met is that the 

Court must have had the opportunity to adequately consider the matter that 

is the subject of the section 293 application, whether this occurs via formal 

hearing, agreement between the parties, or on the papers. 

34 This requirement fits with the more general consideration for the Court 

when determining whether to exercise its discretion under section 293, 

being that the change requested should at a minimum arise out of the 

                                                      

9 Lindis Catchment Group Incorporated v Otago Regional Council [2020] NZEnvC 85, at [10] 

10 Federated Farmers of New Zealand Incorporated v Otago Regional Council Decision No. C40/2001 at [8] and 

Porter Developments Limited v Hamilton City Council [2016] NZEnvC at [24] 

11 Federated Farmers of New Zealand Inc. v Otago Regional Council Decision No. C40/2001 at [8] and Porter 

Developments Limited v Hamilton City Council Decision No. [2016] NZEnvC at [24]. 
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resource management issue raised by the relevant submission and appeal 

and have been the matter of evidence tested by the Court.  

35 It is respectfully submitted that the Court has been provided by the parties 

with the opportunity to consider the matter on the papers as part of this 

application and that it would be appropriate for the Court to exercise its 

discretion under section 293 as sought in the joint application, being: 

(a) That Dunedin City Council and Otago Regional Council agree to 

resolve DCC Reference number 94 by consulting with the registered 

landowners and occupiers located within the North Taieri (Gordon 

Road) Spillway as affected persons and including some or all of the 

North Taieri (Gordon Road) Spillway in the Hazards 1A (Flood) 

Overlay Zone to the 2GP;  

(b) That Dunedin City Council is to consult with the registered 

landowners and occupiers of the properties located within the North 

Taieri (Gordon Road) Spillway, as affected persons, about the 

change to include some or all of the North Taieri (Gordon Road) 

Spillway in the Hazards 1A (Flood) Overlay Zone to the 2GP within 

three months of the date of this application using the process set out 

in the notice of consultation;  

(c) That Dunedin City Council and Otago Regional Council are to report 

back to the Court (and serve on registered landowners and occupiers 

consulted) with the equivalent of a s42A Report on any positions 

expressed by the parties and recommendations for the Court to 

consider within two months of the consultation period ending; 

(d) That Dunedin City Council is to advise all consulted registered 

landowners and occupiers of land within the North Taieri (Gordon 

Road) Spillway area that if they wish to become a party to the 

Environment Court proceedings for this appeal they must lodge a 

section 274 party notice within 15 working days of Dunedin City 

Council and Otago Regional Council reporting back to the Court;   

(e) Any consulted person who wishes to be heard should lodge with the 

Court and serve on the other parties that person’s evidence in writing 
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within 15 working days from the closing date of filing a section 274 

party notice with the Court; and   

(f) Leave is reserved to any party or affected person to apply for further 

or other directions.   

Dated this 22nd day of December 2022 

 

 

_____________________________ 

Michael Garbett/Georgia Cassidy 

Counsel for the Respondent 

 

 

____________________________ 

Alastair Logan 

Counsel for the Appellant 
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Annexure A – Submission and notice of appeal  

  

































































 
 Environmental Consultants 

PO Box 489, Dunedin 9054 

New Zealand 

Tel:  +64 3 477 7884 

Fax:  +64 3 477 7691 

 

By Email 
 

 Also in Auckland and Tauranga 

 Ground Floor, 25 Anzac Street, Takapuna  PO Box 4653, Mt Maunganui South 

PO Box 33 1642, Takapuna  Mt Maunganui 3149 

Auckland 0740, New Zealand New Zealand 

Tel:  +64 9 486 5773 Tel +64 7 577 1261 

Fax:  +64 9 486 6711 

24 November 2015 

 

 

Dunedin City Council, 

PO Box 5045, 

DUNEDIN 

 

Attention: Planning Department (planning@dcc.govt.nz) 

 

 

 

 

Dear Sir/Madam 

 

RE: SUBMISSION ON PROPOSED SECOND GENERATION DUNEDIN CITY 

DISTRICT PLAN 

 

Please find attached a submission on the Proposed Second Generation Dunedin City 

District Plan, prepared on behalf of the Otago Regional Council.  

 

We look forward to being kept informed of the process.   

 

 

Yours sincerely, 

MITCHELL PARTNERSHIPS LIMITED 

 

 
MEGAN JUSTICE 

 

Email: megan.justice@mitchellpartnerships.co.nz 

 

 

Enc 

Our Ref: 8936 



1 
 

FORM 5 

SUBMISSION ON PUBLICLY NOTIFIED SECOND GENERATION DUNEDIN CITY 

DISTRICT PLAN 

(26 SEPTEMBER 2015) 

 

Clause 6 of Schedule 1, Resource Management Act 1991 

 

 

To:    Planning Department 

   Dunedin City Council 

   PO Box 5045, 

   DUNEDIN  

 

Submission on:  Proposed Second Generation Dunedin City District Plan 

(“Proposed 2GP”) 

 

Submitter name:  Otago Regional Council (“ORC”) 

    

Address:  Private Bag 1954  

DUNEDIN 9054 

 

 

1. This is a submission on the Proposed 2GP.  

 

2. The Otago Regional Council (“ORC”) could not gain an advantage in trade 

competition through this submission.  

 

3. The Otago Regional Council is making this submission in the capacity of 

landowner of the property located at 15 Birch, 39 Kitchener Street, and 49 

Kitchener Street Dunedin.  

 

 

4. Submissions on the Proposed 2GP 

4.1 On the 31st of July 2015, ORC Council filed a Notice of Requirement (“NOR”) with 

the Dunedin City Council regarding the designation of 39 Kitchener Street as a 

public work being the principal premises of the ORC. The Dunedin City Council 

has included the designation within the Proposed 2GP as Designation 214 – To 

Allow for Proposed Principal Premises with conditions. Otago Regional Council’s 

submission seeks the following amendment in regards to Designation 214:  

a) The lapse date included for Designation D214 is amended:  

The lapse date sought for Designation 214 within Schedule A1.4 is 10 

years from the date that Designation 214 is included within the District 

Plan.  

 

The reasons for this submission is that as notified the lapse date included 

within the Proposed 2GP for Designation 214 is 16 October 2018, which 



2 
 

is different than what was included within the NOR filed on the 31st of July 

2015. The lapse date included in the Proposed 2GP does not allow the 

ORC the time necessary to develop the site as designated. As such, ORC 

submit that this is amended to lapse 10 years from the date it is included 

within the District Plan.  

 

b) The address included for Designation 214 is amended:  

The specific amendment to the address the ORC seeks via the 

submission is shown in the table below:  

    

Designation Number D214 

… … 

Location (address) 15 Birch, 39 Kitchener Street, and 49 Kitchener 

Street Dunedin 

 

4.2  The ORC seeks amendments to the underlying zoning at the site, being the 

Harbourside Edge Zone and its surrounds, and other relevant city-wide 

provisions as they relate to this location, as set out below: 

 

a) Re-instate the Harbourside Zone as provided in the operative District Plan 

The ORC submits that the recently operative Harbourside Zone should be 

reinstated in full in the Proposed 2GP, including all provisions, district plan 

maps and structure plans.    

 

b) Amendment of ‘Harbourside Edge Public Access’ plan included within 

Standard 18.6.18   

As set out under submission point (a) above, the ORC seek that the 

Harbourside Zone be reinstated in full in the Proposed 2GP.  The 

Harbourside Zone includes structure plans which enable the development 

of pedestrian access ways within the zone, including the requirement to 

provide public access ways/promenade areas.  This is supported by the 

ORC. 

However, should the Harbourside Zone not be re-instated in full,  the ORC 

seek that the plan included within Standard 18.6.18 be amended so that 

the Harbourside Edge Public Access (shown coloured in green) be depicted 

as an “indicative” public access. The obligation for the developer of sites at 

15 Birch Street and 39 Kitchener Streets should be to provide access 

through each site at a location to be determined.   

It is also noted that the public access way depicted on the Standard 18.6.18 

plan (refer below) passes immediately adjacent to the slipway site and 

across the Coastal Marine Area.  This public access way is impractical while 

the slipway remains in use, and the rule should be amended to clarify that 

the access way “indicative”.    



3 
 

 

 

c) Provide for “office” activities within the Harbourside Edge Zone 

As set out above under submission point (a) outlined above, the ORC seeks 

the full reinstatement of the Harbourside Zone in the Proposed 2GP.  This 

would include providing for office activities within the Steamer Basin South 

East Character Area.  

 

d) Rule 11.3.4  

The requirement for new buildings to be used for sensitive activities 

(including residential building) within the Hazard 3 (coastal) overlay zone to 

be “relocatable” is overly onerous and unrealistic in this location. The ORC 

seeks that Rule 11.3.4 is deleted insofar as it relates to the area contained 

within the Harbourside Zone under the Operative District Plan. 

 

 

5. The reasons for ORC’s submission on the Proposed 2GP: 

a. Reasons for ORC’s opposition to the Proposed 2GP as notified and in the 

absence of the amendments in accordance with these submissions (or 

similar), include the following: 
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Annexure B – Order of the Environment Court dated 15 November 2018  



ENV-2016-CHC155 LINDIS CATCHMENT GROUP V OTAGO REGIONAL COUNCIL - MINUTE 9 NOV 

2018 

BEFORE THE ENVIRONMENT COURT 

I MUA I TE KOOTI TAIAO O AOTEAROA 

IN THE MATTER of the Resource Management Act 1991 

AND of an appeal under clause 14 of the First 
Schedule of the Act and a direct referral 
under s87 of the Act. 

BETWEEN LINDIS CATCHMENT GROUP 
INCORPORATED 

(ENV-2016-CHC-61) 

Appellant 

AND LINDIS CATCHMENT GROUP 
INCORPORATED 

(ENV-2018-CHC-155) 

Applicant 

AND OTAGO REGIONAL COUNCIL 

Respondent 

              

 
 ORDER (15 November 2018) 

                

 

 

[1] The court heard from the parties this week on directions required under section 

293 of the Resource Management Act 1991.  

[2] Accordingly, we directed (by consent): 

(1) The council must: 

(a) consult with the parties and all persons who hold rights to take water 

from the Tarras, Ardgour, the Point and Begg-Stacpole races in the 

Lindis catchment over the recommended rules in the section 87F 

Report by Dr Cowie at p 104, by 30 November 2018; 

(b) after consultation serve on the parties, and persons consulted, by 14 

December 2018 a statement as to whether the council supports the 

addition of rules as proposed or some variant of them, such statement 

to include the proposed rules if any. 

 



 

2 

(2) That any party, or affected landowner, may lodge a submission with the 

Court either opposing the Council’s proposal, supporting it, or suggesting 

amendments to it, by 18 January 2019; 

(3) Any party, or affected landowner, who wishes to be heard should lodge with 

the court and serve on the parties, their evidence in writing, by Friday 25 

January 2019; 

(4) Leave is reserved for any party, or affected landowner, to apply for further 

(or other) directions by 18 December 2018. 

 

 
 

 

 

______________________________  

J R Jackson 

Environment Judge 

Issued:  
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