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_______________________________________________________________ 

[1] The court has received a joint memorandum of counsel filed on behalf of 

Otago Regional Council (‘ORC’) and Dunedin City Council (‘DCC’) (collectively 

referred to as ‘the Councils’) in relation to an application made under s293, 

Resource Management Act 1991 (‘RMA’ or ‘the Act’).  

[2] The s293 application relates to the appeal by ORC to the hazard 1 (Flood) 

Overlay Zone at North Taieri (Gordon Road) Spillway (DCC Reference number 

94) in the proposed Second Generation Dunedin City District Plan (‘2GP’). 

[3] In its appeal, ORC seeks to remove the North Taieri (Gordon Road) 

Spillway from the Hazard 1 (Flood) Overlay Zone and include it in the Hazard 1A 
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(Flood) Overlay Zone, so that natural hazard sensitive activities would be 

prohibited in this area, rather than non-complying.  There are no s274 parties to 

this appeal. 

[4] The Councils consider that scope exists for the change sought by as: 

(a) Rule 16.3.6 of the notified 2GP applied a non-complying status for 

sensitive activities in the Hazard 1 Overlay Zone and this included the 

North Taieri (Gordon Road) Spillway; 

(b) ORC’s submission on the 2GP sought that Rule 16.3.6 be amended 

so that sensitive activities are prohibited instead of non-complying in 

the Hazard 1 (Flood) Overlay Zone at several locations, including the 

North Taieri Spillway (the Councils note that this is referred to as the 

North Taieri Floodway on page 19 of ORC’s submission);1 

(c) the Hearing Panel accepted ORC’s submission in part and included 

an amendment which created the new Hazard 1A (Flood) Overlay 

Zone, where new natural hazards sensitive activities are prohibited.  

However, the Gordon Road Spillway remained in the Hazard 1 

(Flood) Overlay Zone. 

The issue 

[5] The joint memorandum explains the issue giving rise to the applications as 

follows: 

The issue that the parties are concerned with here is that of fairness in relation to 

the registered owners and occupiers in the North Taieri (Gordon Road) Spillway 

not represented in these proceedings. 

The Hazard 1A (Flood) Overlay Zone was not included in the notified version to 

the 2GP, rather it was created by the Natural Hazards Hearing Panel (Hearing 

Panel) in response to the submission of the ORC.  Council considers that because 

 
1 Otago Regional Council submission, 24 November 2015, p 19. 
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the Hazard 1A (Flood) Overlay Zone was not in the notified 2GP, the registered 

owners in the North Taieri (Gordon Road) Spillway area, may not have been aware 

of the prohibited activity status relief sought in ORC’s submission. 

The parties mediated this appeal on Wednesday 7 September 2022 and agreed in 

principle to resolve DCC Reference number 94 by consulting with the registered 

landowners and occupiers of the North Taieri (Gordon Road) Spillway area, and 

including all or some of the area in the Hazard 1A (Flood) Overlay Zone.  This 

was subject to the parties filing a joint application to the Court respectfully 

requesting that the Court make directions, including consultation with the 

registered landowners and occupiers within the appeal area (i.e. the North Taieri 

(Gordon Road) Spillway), pursuant to section 293 of the RMA. 

[6] Accordingly, the Councils request directions that DCC is to consult with 

the registered owners and occupiers on the proposed prohibited activity status for 

sensitive activities in the North Taieri (Gordon Road) Spillway. 

[7] The registered owners and occupiers within the appeal area that the parties 

consider should be consulted on are identified in Annexure B to the affidavit of 

Paul Freeland on behalf of the DCC. That annexure is attached as Annexure A to 

this Minute. 

The North Taieri (Gordon Road) Spillway 

[8] The North Taieri (Gordon Road) Spillway is described in detail in the 

affidavits filed in support of this application from: 

(a) Paul James Freeland; 

(b) Gary Michael Bayne; 

(c) Michelle Ellen Mifflin; 

(d) Matthew Stuart Alley; 

(e) Bikesh Shrestha; 

(f) Tom Bassett; and 

(g) Dr Jean-Luc Payan. 
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[9] Very briefly, the affidavits explain that the Spillway is a designed and 

engineered feature on the true right bank of the Silver Stream immediately 

downstream of the Gordon Road Bridge at Mosgiel. 

[10] It creates a preferential overflow point to try to avoid flooding from the 

river of part of Mosgiel on the true left bank.  The area includes the overland flow 

path and ponding area for floodwaters. 

Background 

[11] The court has also been given a background to the ORC appeal which is 

explained in the affidavit of Paul Freeland, Principal Policy Advisor City 

Development, on behalf of DCC.   

[12] Counsel for the Councils note a dispute between DCC and ORC as to 

whether the whole of the North Taieri (Gordon Road) Spillway area should have 

prohibited activity status for natural hazard sensitive areas as sought by ORC in its 

original submission, or whether non-complying activity status should be retained 

for identified sub-areas within the Spillway area. 

[13] In light of the information in the affidavits of Dr Payan and Ms Mifflin on 

behalf of ORC, DCC supports consultation with the registered owners and 

occupiers of the North Taieri (Gordon Road) Spillway area to identify whether all 

or some of the Taieri (Gordon Road) Spillway area is to be included in the Hazard 

1A (Flood) Overlay Zone.   

[14] This consultation is said to be justified in the interests of natural justice, 

given that prohibited activity status for ‘natural hazards sensitive activities’ in the 

Hazard 1A (Flood) Overlay Zone under Rule 16.3.6 would mean that the 

registered owners in the appeal area are unable to obtain resource consent for 

several activities, including residential activities. 
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Section 293 RMA 

[15] Section 293 RMA empowers the court to direct changes to a proposed plan 

or plans that are not otherwise within the court’s jurisdiction due to the scope of 

the appeal before it, or where further consultation is warranted on natural justice 

and fairness grounds. 

[16] Section 293 RMA is as follows: 

293 The Environment Court may order change to proposed policy statements and 

plans 

(1) After hearing an appeal against, or an inquiry into, the provisions of any 

proposed policy statement or plan that is before the Environment Court, 

the court may direct the local authority to– 

(a) prepare changes to the proposed policy statement or plan to address 

any matters identified by the court; 

(b) consult the parties and other persons that the court directs about the 

changes; 

(c) submit the changes to the court for confirmation. 

(2) The court– 

(a) must state its reasons for giving a direction under subsection (1); and 

(b) may give directions under subsection (1) relating to a matter that it 

directs to be addressed. 

Consultation and natural justice 

[17] The issue giving rise to the application concerns natural justice and fairness 

to the residents in the North Taieri (Gordon Road) Spillway who are not 

(presently) represented in these proceedings. 

[18] The court was referred to the Environment Court decision in Taranaki 

Energy Watch Incorporated v South Taranaki District Council2 where principles of natural 

 
2 Taranaki Energy Watch Incorporated v South Taranaki District Council [2020] NZEnvC 96. 
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justice in the context of a s293 application were discussed as follows: 

[34] It follows that our approach is necessarily one that is multi-layered, with any 

consequential changes being premised on the “reasonably and fairly” orthodoxy 

and adequately responding to the natural justice. 

[35] As we are concerned principally with issues of natural justice fairness, 

including in relation to rural residents and petroleum operators not represented in 

these proceedings, the observation made in the Environment Court decision of 

Arthurs Point Outstanding Natural Landscape Society Inc v Queenstown Lakes District 

Council is apposite: [38] 

It is also worth noting that reasonableness and fairness may work against each 

other in this context.  There is a tension between a reasonable interpretation 

of a submission – which tends to widen the express words – and fairness, 

which tends to read them closely so that members of the public are not 

surprised. 

[19] Having read the joint memorandum of counsel, the court is satisfied that 

s293 is available to the court to direct DCC to consult with the landowners and 

occupiers in the appeal area in this instance given that the court has heard from 

the Councils (on the papers) and has been provided sufficient information to 

enable the court to consider the amendments sought by the parties via the s293 

application.3  

[20] The court agrees with the Councils that it would be appropriate for the 

court to exercise its discretion under s293 as sought. 

[21] It is noted that a draft consultation notice was included in the joint 

application.  The court approves the content of the notice provided that the 

information to be provided on the DCC’s 2GP website for persons who are to be 

 
3 Federated Farmers of New Zealand Incorporated v Otago Regional Council, C40/2001 at [8] and Porter 
Developments Limited v Hamilton City Council [2016] NZEnvC at [24]. 
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consulted is available on the website when the notices of consultation are issued. 

Directions 

[22] Accordingly, the court makes the following directions: 

(a) that DCC and ORC agree to resolve DCC Reference number 94 by 

consulting with the registered landowners and occupiers located 

within the North Taieri (Gordon Road) Spillway as affected persons 

and including some or all of the North Taieri (Gordon Road) Spillway 

in the Hazards 1A (Flood) Overlay Zone to the 2GP; 

(b) that DCC is to consult with the registered landowners and occupiers 

of the properties located within the North Taieri (Gordon Road) 

Spillway in the Hazards 1A (Flood) Overlay Zone to the 2GP within 

three months of the date of this application using the process set out 

in the notice of consultation; 

(c) that DCC and ORC are to jointly report back to the court (and serve 

on registered landowners and occupiers consulted) with the 

equivalent of a s42 report on any positions expressed by the parties 

and recommendations for the court to consider within two months 

of the consultation period ending; and 

(d) that DCC is to advise all consulted registered landowners and 

occupiers of land within the North Taieri (Gordon Road) Spillway 

area that if they wish to become a party to the Environment Court 

proceedings for this appeal they must lodge a s274 party notice within 

15 working days of DCC and ORC reporting back to the court. 

  

______________________________  
P A Steven 
Environment Judge 

Issued: 18 January 2023 
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Annexure A 
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